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IN  THE  COURT  OF  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M),

BILASIPARA.

                                            

                                          GR 886 OF 2014

                                         U/S 447/341/323/34 I.P.C.

STATE OF ASSAM........................................................PROSECUTION SIDE.

      -Versus-

1. MD. JOBRUL HOQUE

2. SMTI IZATON BIBI

3. SRI REJJAK ALI

4. SMTI JAMINA BIBI..................................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution:-SRI SOHRAB ALI SEIKH, Ld. APP.

FOR the Defence:-SRI HABIBAR RAHMAN, Ld. Counsel.

EVIDENCE recorded on:-14.03.18, 05.07.18, 28.06.19 & 13.08.19.

STATEMENT DEFENCE recorded on:-14.10.19.

ARGUMENT heard on:–13.12.19.

JUDGMENT delivered on:–24.12.19.

                                           

              J U D G M E N T

1. THE  PROSECUTION  STORY  as unfolded  by the ejahar  filed  by Smti

Monowara Bibi is that on 01.12.14 at about 10 AM when her husband Sri Rajiul

Hoque was ploughing his paddy field behind her house then the accused persons

being armed with dao, spade, sharp pointed bamboo entered into said land and

raised objection to ploughing by her husband and on refusal of her husband, the

accused persons uttered slang language and assaulted her husband with sharp

pointed bamboo on his hands and on different parts of his body. She then took
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her husband to Sapatgram Police station and then took him to hospital.  Hence,

she filed this case.

2. On receipt of the FIR, Sapatgram P.S Case No.161/14 u/s 447/341/325/34

I.P.C. was registered and investigated into. Subsequently charge sheet was filed

u/s 447/341/325/34 IPC against two accused persons.

3. After receipt of Charge-sheet cognizance was taken against the charge

sheeted two accused persons under above-mentioned sections and then after

compliance with S.207 Cr.P.C and on appearance of those accused persons and

on  hearing  ld.  Counsels  for  both  sides,  particulars  of  offences  u/s

447/341/323/34  I.P.C were read and explained to them to which they pleaded

not guilty and claimed to be tried. Later, two other FIR named accused persons

were impleaded u/s 319 Cr.P.C and on their appearance and after observing all

formalities,  particulars of  same offences were read and explained to them to

which they pleaded not guilty and claimed to be tried.

4.                                    Points for Determination

I. Whether  the  accused  persons  on  01.12.14  at  about  10  A.M at

Rangapani  Pt.  II  under  Sapatgram  P.S  in  furtherance  of  their  common

intention entered into the land of husband of informant namely Sri Rajiul

Hoque with intent to commit an offence and thereby committed an offence

punishable u/s 447/34 IPC?

II. Whether  the  accused  persons  on  same  date,  time  and  place  in

furtherance  of  their  common  intention  wrongfully  restrained  Sri  Rajiul

Hoque and thereby committed an offence punishable u/s 341/34 IPC?

III. Whether  the  accused  persons  on  same  date,  time  and  place  in

furtherance  of  their  common  intention  voluntarily  caused  to  Sri  Rajiul

Hoque and thereby committed an offence punishable u/s 323/34 IPC?

5. To bring home the charge the Prosecution side examined 6(six) witnesses

including  one  Court  witness  and  then  statement  of  accused  persons  were

recorded u/s 313 Cr.P.C. where three accused persons except accused Sri Rejjak

Ali  took  the  plea  that  Sri  Rajiul  attacked  accused  Sri  Jabrul  when  he  was
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ploughing his land and when wife of said accused went to save him then she was

also assaulted. Accused Sri  Rejjak Ali  stated that he was appearing in matric

examination  at  the  time  of  occurrence.  Defence  however, denied  to  adduce

evidence.

6. Heard  ld.  Counsels  for  both  sides.  Perused  evidences  on  record.  My

decisions with reasons on the above framed points are as follows:-

                          DISCUSSION, DECISION AND REASONS THEREON

7. On perusal of evidence on record it is found that CW1 Sri Rajiul Hoque is

the sole victim; PW1 Sri Rafij Uddin Ali is maternal nephew of CW1; PW2 Sri

Nousad Ali is an independent witness; PW3 Smti Monowara Bibi is the informant

and wife of CW1; PW4 is the M.O and; PW5 Md. Nur Hussain is nephew of PW3. 

As regards offence u/s  341/34  IPC it is found that sole victim CW1 is

silent about any restraint upon him by the accused persons, in proceeding to any

direction where he had right to proceed and hence this offence is not attracted in

the present case.

Coming to offence u/s  447/323/34 IPC,  sole victim CW1  deposed that

on 01.12.14 at 10 AM, he was ploughing on his patta land whereby all the four

accused persons attacked him. The accused Sri Rezzak stabbed on his forearm

by pointed bamboo stick. The other accused persons assaulted by bamboo stick

on different parts of his body. His wife PW3 was also helping him at that time.

PW1, PW3, PW5, PW2 took him to hospital. Almost Rs. 5000/- was spent for

treatment. In  cross-examination he mainly stated that he had land dispute e

with accused. His house is half km away from house of PW1 who sometimes

works  as  mason  and  sometimes  as  cultivator.  PW1  is  his  nephew.  No

independent witness came to place of occurrence. He sustained injury on his

right hand. PW3 took him to hospital. He did not sustain injury by dao. There is

one cross case and he was convicted in that case alleging assault upon accused.

He was in hospital for 10 days.

PW1  deposed that 4 years ago at 10 A.M at paddy field all the four accused

persons had assaulted CW1 on different parts of his body. He himself has seen

the occurrence. He tried to stop them but the accused persons did not listen to
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him. In  cross-examination he  mainly  stated  that  occurrence  took  place  on

01.04.14. The land is almost 100 meter away. Both sides have land dispute. CW1

was injured on his right hand. He was present at the time of taking CW1 to

hospital. CW1 was provided treatment at Sapatgram Ashram. Near to the land

there is no residence. He denied that he was busy in working as mason at the

market. PW2 deposed that 4 years ago the accused persons had gone to plough

on the land of CW1. When CW1 went to stop them all the four accused persons

assaulted CW1 by lathi on different parts of his body. He was also ploughing on

the adjacent land. He had asked them not do marpit but they did not listen to

him. Later CW1 was taken to hospital. In cross-examination  he mainly stated

that they have land dispute from long time. He was almost 300 feet away from

the place of occurrence. The place of occurrence is surrounded by the land of

CW1 and there is no residence nearby. All the accused persons were possessing

lathi. CW1 was injured but he could not exactly say on which part of his body

CW1 was injured. CW1 paid the bus fare for coming to the court. PW3 deposed

that accused is the brother of her husband. Her father-in-law had gifted part of

the  ancestral  property  to  her  husband  by  registered  deed.  On  the  date  of

occurrence CW1 was ploughing on that plot of land. At that time all four accused

persons attacked CW1 and her. They stabbed on the elbow by a bamboo stick. As

a result hand of CW1 was broken. They attacked on different parts of body of

CW1. She raised hue and cry. Local people came. PW5, Sri Akbar Badshah, Sri

Afijuddin, PW2 and she took CW1 to Sapatgram hospital and Police Station. Rs.

5/6 thousand were spent in the treatment. In  cross-examination  she mainly

stated that she filed the FIR on 01.12.14. She has given documents of title for

the land. She could not say if police had seized the lathi or not. She was present

on the spot. She denied that accused Sri Jobrul was ploughing on his land and at

that  time CW1 grabbed him from behind and CW1 was  injured as  the horn

pierced his hand. Due to the dispute over the CW1 was sentenced to 2 ½ years

of jail. PW5 deposed that on 01.12.14 at about 10 A.M when he was ploughing

his  land near his  house he saw CW1 ploughing his  land which is  about 100

meters away from his house and then all four accused persons appeared there

and raised objection and then accused persons assaulted CW1 with lathi. That's

all he knows. In cross-examination he mainly stated that there is land dispute

between the parties and earlier also there was marpit.  He has not seen who
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assaulted whom. CW1 was having a lathi. Matrimonial house of accused Jomina

is at Kokrajhar. He denied that he and his father were convicted in another case

filed by accused. He denied having stated to Police that at the time of occurrence

he was inside his house. He denied that place of occurrence is ½ km away from

his land. He denied that accused Smti Jomina and Sri Rejjak were not at place of

occurrence at the time of occurrence. He denied that he deposed falsely as he

was convicted in another case filed by accused. 

From the above evidence it  is  found that sole victim CW1 has clearly

deposed that on date of occurrence accused persons attacked him at his land

and one of them hit him with pointed bamboo stick on his forearm and others hit

him on his body with bamboo stick and at that time his wife was with him. Wife

PW3 corroborated CW1 as she also deposed that that when CW1 was ploughing

on his land the accused persons attacked and assaulted him on his elbow with

bamboo stick and also on other body parts. Though she added that she was also

attacked  but  same  is  found  mere  exaggeration,  not  striking  at  the  root  of

Prosecution version. PW1 and PW2 also corroborated Prosecution version as they

both deposed seeing CW1 on paddy land whereby all accused persons assaulted

CW1 and when they tried to stop, accused persons paid no heed. PW2 further

added that CW1 was assaulted with lathi. Accordingly it is found that CW1 was

attacked and assaulted by all  accused persons at his  land with bamboo stick

when he was with his wife PW3 which was also seen by PW1 and PW2. 

Defence  here argued  that  admittedly  CW1 has  been  convicted  in  the

cross-case and hence this case must be false but this argument is not tenable as

because there may be cross-cases when there is fight between two parties and

conviction  in  one  case  does  not  necessarily  mean  that  other  party  was  not

assaulted, unless otherwise is reflected from evidence. 

Defence also argued that  evidence of  PW1, PW2 and PW5 cannot be

accepted as there is material contradiction between their statement before the

Court and before the Police. Here it is relevant to note that cross-examination of

PW1  and  PW2  does  not  reflect  about  their  confrontation  with  any  material

contradiction in their statement before the I.O and hence this argument does not

apply in case of these two PWs. As regards PW5, he denied before the Court of

having stated to Police that at the time of occurrence he was inside his house
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and this contradiction is found material  as because if  same had been proved

through the I.O then it would have raised suspicion about PW5 witnessing the

occurrence as alleged by him and hence, for non-examination of I.O, placing

reliance on evidence of PW5 is not tenable. 

Cross-examination  of  PW3 reflects  suggestion  from defence  that  CW1

grabbed one of the accused from behind and sustained injury when horn pierced

into his body. Horn of what though not mentioned may be taken as that of a

cattle but evidence of Medical officer does not support this plea showing any

piercing  injury  to  CW1.  Rather  medical  report  supports  Prosecution  version

reflecting examination of CW1 on date of occurrence at 11.50 AM, which is after

the occurrence and finding of lacerated injury and bruise on his body parts, being

blunt injuries caused by blunt edged weapon. Defence here further argued that

the medical report does relate to alleged occurrence as it does not show age of

injury and also any injury by pointed bamboo stick as alleged by victim CW1 but

this argument does not hold good in my view because pointed bamboo stick if

strikes sideways it may not cause pointed injury but rather can cause lacerated

wound, which is what has happened in this case. Non-mention of age of injury is

also not fatal  when examination is  done immediately after  occurrence having

mention of history of injury in medical report. Defence also argued that CW1

stated that he was assaulted with bamboo stick whereas PW2 deposed that CW1

was hit with lathi which raises doubt but same in my view is just difference of

nomenclature used by different persons.  

Three  of  the  accused  persons  took  the  plea  that  one  of  them  was

ploughing on his land whereby CW1 attacked said accused and his wife. Cross-

examination of PW3 also reflects suggestion by defence that one accused was

ploughing on his land whereby CW1 grabbed him and sustained injury as horn

pierced. Defence as such took the plea that place of occurrence belongs to one

of the accused but this  plea is  not  fortified as nothing brought out  in cross-

examination of victim CW1, his wife PW3 and other witness PW2 who clearly

deposed that CW1 was at his own land at the time of occurrence. It is found that

victim and his wife deposed that when CW1 was ploughing on his land accused

persons came there but PW2 deposed that accused persons came to land of CW1

to  plough whereby  CW1 came there but  this  however, does  not  negate  the
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version of Prosecution that accused persons were at land of CW1 and carried out

the later part of occurrence. 

Accused Sri Rejjak Ali in his statement u/s 313 Cr.P.C stated that he was

appearing  in  matric  examination  at  the  time  of  occurrence but  neither  he

adduced any evidence to prove this fact which is within his special knowledge nor

could establish it through cross-examination of PWs. 

Accordingly on cumulative reading of entire evidence, it is found that the

accused persons entered the land possessed by CW1 and assaulted him with

bamboo causing simple injuries by blunt object.

8. In view of  above discussion I am of the opinion that Prosecution has

failed  to  prove  charge  against  the  accused  persons  u/s  341/34 IPC  beyond

reasonable doubt. Hence, the accused persons are acquitted of above charges.

Prosecution however, has been able to prove the charges u/s 447/323/34

IPC against the accused persons beyond reasonable doubt but considering the

nature of injuries sustained, I am not inclined to grant benefit of Probation of

Offenders Act.

Having regard to facts in entirety, each accused is convicted with fine of

Rs.500/- u/s 447/34 IPC i/d SI 6 days and fine of Rs.500/- u/s 323/34 IPC i/d SI

6 days. Fine, if realised shall be paid to victim Sri Rajiul Hoque. 

      Given under  my hand and seal  of  this  Court  on this  the  24th day of

December, 2019.

                                                                         (Smti. Juma Sinha)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1:-Sri Rafijuddin

PW.2:-Sri Nausad Ali

PW.3:-Smti Monowara Bibi

PW.4:-Dr. Hemanta Kr. Nath

PW.5:-Sri Nur Hussain

Prosecution Exhibits:-

Ext.1:- FIR

Ext.2:- Medical Report

Defence Witnesses & Exhibits:-

CW.1:- Sri Rajiul Hoque

                                                                    

      (Smti. Juma Sinha)

                                                                   SDJM (M), Bilasipara.
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